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ABSTRACT 

Legal aspects relating to the application of 
procedural due process safeguards to special education are surveyed, 
the requirements of P*L. 94-1U2 are pointed out, state response to 
these safeguards are described^ and the extent to which the 
adversarial hearing system has facilitated appropriate ed.ucation is 
reported. Particular emphasis is placed on the landmark consent 
decrees in the federal cases of Pennsylvania Association of Retarded 
Children v* Commonwealth of Pennsylvania and Mills v*. District of 
Columbia Board of Sducation which provided for extensive and detailed 
procedural safeguards to protect the rights of children being 
classified on the basis of mental, physical, or emotional handicaps* 
Among the requirements listed for P.L* 94-^1^*2 are written notice of 
the procedural safeguards available to the parents or guardians fo 
the child, the right to an impartial due process hearing, and the 
right to an independent evaluation* It is reported that the most 
typical state system includes notice to parents that their child has 
been referred for an evaluationr provision of an impartial hearing 
officer, and independent evaluation prior to. the initial due process 
hearing. The bulk of the document is devoted to the findings of a 
study on perceptions of Massachusetts hearings participants (parents, 
lawyers, hearing officers, and school staff) involved in cases where 
parents have refused to sign educational plan prepared for their 
children. ^Findings are seen to Indicate that although the intent of 
the hearing is to provide an informal forum in which parents and 
schools can discuss the child before an impartial hearing officer, 
the adversarial hearing structure tended to reward behavior 
characteristic of a formal court hearing; i.e* the party which 
maximized the behavior which characterizes a formal proceeding 
increased their chances of winning the case* It is suggested that 
special education staff be taught to be specific in their statements 

regarding the child's needs and the prescriptive services required, and that they 
learn to describe objectives for the^ child in real terms rather than 1n mystifying 
"lingo''. (SBH) , ■ 
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Of the principlan onunGiated in thm quiet revolution 
in special aducation, chose which mandata tha application 
of procedural duo procuss to special educational practice [ 
provides a forn;al avenue by which parents (and the adolescent 
ctnAvin^) can ©Kort their right to quastion the appropriateness 
of the proposed educational plans and programs propoeed 
Sar children with special educational needs. In the past, 
educators hriVB provided programs to handicapped children ^ 
Qftun vithout the advice, consent^ and soraetimes ^ even the 
kno^vZcs<:!ge of the parents. Diagnostic labeis and program 
placsTDfimts have* been assigned without systematic analyeis of 
tha child's educationaL status and his/her needs* One of 
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the initial questions put by the court to local school aaninis- 
trators during the PARC suit concerned how decisions to exclude 
the plaintiff childran from an eduGation were made. The school 
officials replied that such decisions were often made on ^e 
basis of hearsay evidence, sometimes without having seen the 
child. UnderBtandablyi the court was incredulous (cf * Weintraub 
and ^esoni 1976) . 

This paper will be in two major parte i The first section 
will survey the legal aspects relatinf to the application of 
procedural due procees safeguards to special education, indicate 
the requirements of P.L, 94-^142 in this area, and describe how 
the states have tended to ^'nstitutionaliEe these safeguards 
in response to the requirements embodied in P,L. 93*^380. \ 

The second major portion of the paper reports, s\OTnarily# 
how participants in an advereariai hearing system, which is 
functioning in one state, perceive the role and react to tiieir 
involvement. The intent of the study is to determine the degree 
to which the intent of this legal re form ^has been iatiafiedi 
nainely, whether the pa:rents of handicapped children have \ 
found an avenue by which to exert their right to a free, 
appropriate education for their child. The interviews with the 
participants in the system highlights problems and ambiguities 
in the application of the adversarial hearing model to the 
types of decisions relating to special aducatlonal practices. 

The last section will present some impliQations of the 
conaerns reflected in the application of due process safeguards 
to special educators * 
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Due Process and Its Application to Spaclal EduoatlQn 



In general terms ^ the concept of procediiral due process 
mmbodiBB the principles of orderliness ? fairness and respect 
for the rights of the individual. More specifically, due 
process requires that an individual faced with state aiction 
which threateno a basic right has the right to be inforinsd 
of the iiraninence of such action ("the right to notice")^ to 
have assistance in defending against such action ("the right 
to counsel'-)^ to present evidence and to question parsons 
prasqnting evidence regarding such action ("the right to a 
hearing" including, "the right to confront and cross-exainine 
adverse witnesses") and to have an impartial review of such 
action ("the right to an appeal"), • ' 

The due process clause derived from the Fourteenth 



of life, liberty^ or property^ without due process of law," 
The basic meaning of this alause is that fair procedures 
must be followed before a state can deny certain "important" 
interests of .individuals . In a substantial nmi^ar of decisionsi 
the Supreme Court has indicated the kinds of interests which 
it considers important enough to invoke the protection of 
the me Process clause. The Court has also specified the. 
nature of those protections in various contexts . The Supreme 
Court dacis ions most relevant to the application of dua 
process to special education have been discussed by Kotin (1976)* 

Although certain traditional procedural safeguards have 
come to be associated with the concept of due process^ that 



Ainandment provides that, "No state shall 



deprive any parson 
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concapt does not have a fixed meaning, with other personal 

righta protected by the Constitution, the tight to due process 
is premised upon a normative / philosophical iiJea'^-that of 
procedural fai£tiess-''-but its practical applicati6^ requires 
that it be a fleKible concept, adaptable to pach n^s^contaKt 
to which it is appliad, Thus^ for eKample, it must b^suffi- 
ciently flexible to be applied to the diverse interests o1 
individuals faced with a criminal or juvenile accusation , 
discharge from government employment, suspension from pvt>lic 
school , revocation of a motor vehicle license ^ denial of a 

welfare benefit, attachment of property or some pother loss 

I 

of an important interest defined by the Supreme -Court as 
within the meM.ing of ''life, liberty/ or property*" 

All of these areas of due process application share 
three common elements. The first is that the state is taking 
an action against an individual or class of individuals r the 
second is that the action of the state threatens to deny an 
individual's interest in *'iife, liberty, or prppertyi" and 
the third ^ is that there is a dispute between the individual 
and the stata concerning the validity of that thraataned 
denial « 

The purpose of the application of the due procesa clause 
is not to prevent the denial of individual interests by the. 
state* ^ther, it is to insure that such denial will oocur 
only after rational criteria are applied in a tional manner 
to facts which are proved through a process which guarantees 
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to the individual whose interests are threatened, a reasonable 
opportunity to challenge adverse evidenas and to argus that 
the interest involved should not be denied. 

Some of the traditional alements of due process are the 
right to notice that one's interests are threatened . with 
denial^ an opportun.ity for a hearing on such threatened 
denial, an opportunity at that hearing to be represented by 
counsel/ to present evidence, to call witnessea, to confront 
amd crosa^eKamine adverse witnesses, to have an impartial 
decision^maker and to have a specific decision based upon the 
application of known criteria to the facts which have bean 
proved. In addition, there are a variety of other procedural 
safeguards which are associated with due' process and which 
apply in specific contexts, such as the right of an indigent 
criminal defendant to a free trial transcript for purposes 
of appeal* 

Many federal cases which were litigated on. the issue of 
the eKclusion of children from either a pidDlic school or a 
publicly financed education for reasons of "mental, physical ,^ 
or emotional" handicap have included in the remedies, the 
application of procedural due process. For purposes of illustra^ 
tion, I will focus only on the landmark conssnt decrees in 
Pennsylv ania Assoc iation of Retarded Children v^ Commonwealth 
of Pennsylvania (PARC) and Mills v. District of Colunibia 
Board of Education . 

Thm PARC case was a class action brought^ on behalf of 

7 ■ 



all mentally retarded childran in Pennsylvania who were 
excluded from a public school education because they were 
determined by Pennsylvania school officials to be "uneducable 
and untrainable, " 

The PARC consent dacrae embraced three different types 
of educational reform. It affords all retarded children the 
right to a free public education and requires the state to 
identify and locate all previously ejccluded children. it also 
recognizes that potentially serious harm pan come to children 
who are misclassif ied or misplaced. In order to protect them 
from such harm, the decree required that local districts 
undertake thorough,, systematic medical and psychological 
evaluation of excluded children as well as re--evaluation of 
those already in special classes* In addition ^ the decree 
seeks to ensure that the content of programs for properly 
evaluated children is appropriate to each child's needs and 
abilities* While it does not define appropriateness, it does 
declare that regular or special class placement in schools is 
preferable to other approaches such as institutionali2ation 

and homebound ins truc\:ion. That is^ it specifies the principle 

i 

of a placement. involving the least restrictive alternative for 

/ : ; ■ 

the child, - , 

The Mills ^ case was brought on behalf of seven haridlcapped 
children who represented a broader range of excluded children 
than those in the- PARC suit. They included a tudeiits barred 
from school as incorrigible discipline problems aM those 



denied an education because of physical, mental ^ or emotional 
handicaps by the Washington, D.C* Sahool Board, .The Mi- lis 
attorneys soaght to broaden application of the principle that 
all children, regardless^ of their disabilities or behavioral 
symptoms, are constitutionally entitled to publicly supported 
schooling suited to their special needs, 

in both cases, the plaintiffs alleged a denial of rights 
guaranteed to them by the due process and equal protection 
clauses of the Fourteenth toiendment* In both cases ^ the 
federal courts approved consent decrees v;hich acknowledged 
such denials and specified elaborate procedural protections 
to govern the placement or denial of placement of the plaintiff- 
children into educational programs* 

Of particular relevance are the extensive procedural safe--^ 
guards provided for by the consent decrees in both^ tfases. ' With 
minor differences between, them, ths Courts required the follow* 
ing procedural protn .tions to be offered to the parents and 
ohildren prior to the placement or denial of placement ihto 
educational prograriisi (1) notice of the proposed action; (2) 
' ' the. right to a hearing prior to final action; (3) the right to . 
counsel at that hearing i (^4) the right to present evidanca; 
(5) the right to full access to relevant school records i <6) 
the right to compel attendance of, confront and cross-examine 
offiGiala or employees who might have evidence on the basis for 
the proposed action; (7) the right to an independeyit evaluation? 
(8) the right to have the hearing open or closed to the public^ 

9 ■ " • 
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at the option of the parent; (9) and the right to an "impartial 
hearing officer." (See 343 P. Supp . 279 at SOa-SOSi' 348 F. Supp. 
at g73-'876). In addition, tha decrees required that the hear- 
ings be held at a- place and time convenient to the parents ^ 
that the hearing bo recorded^ transcribed and made available 
to the parents^ upon ruquest; and that the decision of the 
hearing officer contain s^ecifip findings of fact and conclusions 
of lav;. 

in summary^ the consent decrees in PARC and Mills provided 
for extensive and detailed procedural safeguards to protect 
the rights of children being classified on the basis of mental, 
physical or emotional handicaps. Most of these safeguards 
are fatniliar to courts and have been appliedjvin other contents* 
Others^ such as the right to an indepenieift evaluation and the ^ 
right to access tc school records are of particular ^relavance 
to the public school setting. 

The basic elements of due process delineated in PARC and 
Mills gradually began to be recognized in other states through 
federal court decisions or through state legislation, but the 
great impetus for tha appliaation of dup process to special 
education has come through the requirements of federal legis-^ 
lation, ' 

^ The Procedural Safeguards in P.L. 94-142 

Passage of. Public Law 93-380 in 1974, and Public Law 94-142 
in 197S, ensured the application of the procedural safaguards 
of due process to all parents and their handicapped ahildren. 
Public Law 94^142, which is more comprehensive in scope, 

er|c 10 



spalls out the requirements maue of state and local education 
agencias who are in receipt of federal funds under the eurveillanca 
of the state sdiicational agencies* 

Under these requiraments , each state seeking funds under the . 
Act must submit to the United States Commissioner of Education a 
state plan which contains "procedures for insuring that handi- 
capped children and their parents or guardians are guaranteed 
procedural safeguards in decisions regarding identification , 
evaluation, and educational placement of handicapped children*" 
These procedures must include many of the provisions specified 
in PARC and Mills including provisions for^ (1) prior notice to 
parents or guardians of a change in the identification^ evaluation^ 
and educational placenient of the child in the native language of 
the home unless unfeasible to do so; (2) written notice of the 
procedural safeguards available to them in their native language , 
(3) the right to cVx "impartial due process hearing;" (4) the 
right of acaess to all relevant school records; (5) and the right 
to an independent evaluation. In addition to being required 
in the state plan requirements^ these basic procedural protections 
are set forth as mandatory provisions of the Act itself, A 
sur^rogate parents must be appointed to act on behalf of the child 
,whan the child/ is a, ward of the state who cannot be an officer or 
employee of the local school district from which the action was 
initiated^ Parents are accorded the right to appeal to the state 
educational agency^ when the initial due process hearing has been 
conducted by the local education agency rather than by the state, 
Purthemorei the Act specifies the detailed format of the hearing 
requiring that any party to the hearing , shall be accorded § ■ 
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(IJi .the right to be accompanied and advised by 

oounsel and by individuals with special knowl- 
edge or training \^?ith respect to the probleips 
of handicapped children, (2) the right to 
present .evidence and confront^ cross-examine * 
and /compel the attendanae of witnesses^ (3) 
the' right to a written or electronic verbatiih 
rcscord of such hfearing^ and (4) the right to 
x^rittfen findings of fact and decisions . . .[§ 615(d) J^^ 

Finally ; the Act provides for review of final adininistrative 

decisions "in any State aourt of competent jurisdiction or 

in a district court of the United States without regard to 

bhe amount in controversy." ThuSr the Act establishes a 

basis for cases of exclusion or misclassif ication of students 

on the basis of -'mentai^ physical or emotional handicap" 

to be heard by the federal as well as the $tate courts. 

The cuiivulative effect of the federal litigation and 
legisl^ation described above is a great deal of activity at 
the state level in requi^irig local educational agencies to 
impleineiit due process procedures in their special education 
programs, This activity at the state level will be discussed 
in the next section* 

State Response t o Fedaral^ Judicial, and Legislative^ . 
Requirements in the Areri of Due rocess in Special Education 

At the time the Education Amendments of 1974" (93-380), 
was signed into law> the Council for Exceptional Children 

ij 

estimated that twelve states had legislation containing 
references to due process requirements in special education 
and that thirteen states had regulations containing such \ 
requirements* ^ A review of state legislation and regulations 



"State Policy Regarding Due Process and MainstreMaing # 
Council for Exceptional Children (Oct. 1, 1974); 

' 12 • 
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in Spring, 1976, reveals that ..twenty-three' states now have 
statutori^ special education due process provisions^while 
virtually everv state has due procGss requirements for' special 

education specified' in state regula.tlons , binding istate plans 

' 1 — 71 ' 

eubmitted under the 93-380 stat^/guidelines or proposed. / 

regulations or guidelina& whiclv are in various stages of the 

State administrative process. 

The following section will provide an impressionistic 

overview of the kinds of due process reguirentents for special 

education which are being developsd by the states . Because, 

these state requirements have been doveloped so recently and 

.at such a rapid pace, because ^hey are in various stages of 

completion, and because it is unclear -in many states whether ' 

or not what has been developed is'^ legally binding or is merely 

advisory in nature, it has been imppssible to secure and- to 

present a precisG and detailsd description of the special 

adueation due 'process system in each state, for this reason, 

the following analysis uses the material wh.ioh has been received 



^ — ■ - . . 

•^A chart -^pn state statutory provisions for due process 
in special education is available upon request. These provt-. 
sions give soi^e indication of the due process systems, in 
■ each of the states listed,' but, in general, riust be read 

' together with state regulations, g'uidelineB, and state plans 
,- iiiF> order 'to prbvide a iuil description of the system which 
i's in ef £eet_ in a particular state. , 

' ^F,or' putposee'of this article>>feferences to the special 

education due process provisions in the various stateB will 
not differentiate between, statutes , regulations, guidelines 
or state plans. Ratlier, the reference to a atate, system of 
due process in special eduaation or to a particular part of, 
that system will be a comppsite reference to the combiiiefi 
effiect of the various, aourees from which the information was 
derived. ; 



front the various states only to Indicate trends %N?hich ^^pea^ 
to be developing* ' ■ , 

X . . . ■ ' ■ 

General Trends Due pgoaess Re quirement-s 

_. . ^_ _ ~ ■ ' 

The most typical state, system for dua prooesg in ^^ecial 
eduoation is one which begins with a notice 'to p^tejitf ^at 
their child has been ref erred.f or an evaluation, Ftfequ%ntlV# 

"^-^ ^ 

this notiGe. contains a requiramattt of parental consent to 
conduet of the evaiuatlon. In many states, if parej^^ 
refuses to consent, the local educational agency j^j^y appeal 
such rofusal to the state education ' agency. ^ The inipli^atlo*^ 
of tiiis appeal right is that the state education ^ganey ^as 
the authority to affirm or reverse ttio parontal decisi^in,. 
but the type of state action' which , iin fact/ may be "t^^an/ 
genarally unspecified* ; . , . 

ABiuming the receipt of parental consent^ the ne^ct pla^% 
where tlxe parent is involved jin the typical etat^ gyst^^^ ia 
after a decip^on has been made by 'an "evaluation ^a^" 
educational and other professional dicignosticians bP^^ a 
proposed piacment for the child. At this point, p^rant 
is sant a notice of the decision and of tiieir "dUe p^^^^^ss 
r|.ght*' to conteat that decisipn at a forinal bearing. 

In ^he. usual case, auqh hearing isVprovided .^^ th^ jo^^l 
level. It is typically preaided over by a designee of 
local eiueation acfency. ■ In many states, provisioi^ is in^de 
for an*'£mpartial hearing officer"—i.e.J a person ^Jio Aq nO^ 
an' official, ©rtployee, agent of the local eduQutjAo^*^!, 
-agency 'which maii'e the origdLnal placement decision. 
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Most States provide for the full range of prQcedural 
protections at the hearing ♦ For example^ most systems allow 
tiie parents to be representea by caunsal/ to have full accass 
to all relevant school records, *to present evldance^ to oompel 
the attendance of^ confront, and cross-^eKamine persons who 
were involved in' making the placCTient decision^ and to have 
tlie hearing recorded* " " ■ — 

The typical state syst^ provides .for an appeal to the 
state education agency from the decieion off the local hearing 
officer. Usually^ the scope of reviev; at this appeal is 
limitedi to the record that was made at the initial due 
'process hearing, althoiigh tiie state appeals hearing'^ of ficer 
is frequently given the authority to require the production 
of more evidence if the record is inadequate for a decision to 
be made on the appeal. , " 

Most 'states provide for the parent to have the child 
^'indepandently-' evaluated prior to the initial due process 
hearing »^ .Usually / this independent evaluation is available 
at a state facility or at state expense. The 
responsibility for payment is frequently unspecified* 

The due process provisions which have been developed 
by the states to^eet federal statutory and judicial require- 
ments are most notable because of their similarity to ^ach 
other and their adherence to thm traditional^ judicially^ 
created due process model, ; 
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The H^an Response to the ProGedurai; Due PrQCess System i 

Pry Does the System Work as Intended ? 

_ . ... 

Under a grant from the Bureau of Education for the Handi-- 
capped^ we have been studying the operation of the due process 
systam in Massachusetts, a state with radical new legislation 
which reorganised the delivery os special education services, 
effective September 1, It had come about through the 

active efforts of citizen advocates^ professionals/ consximar r\ 
groupa^ parents^ and concerned legislators , who were extremely 
dissatisfied witl:^ the existing traditional system of special 
education that was unresponsive to the particular needs of 
children^ much less respectful of the rights of parents. 
Massachiisetts had a categorically-^bas^d system, with largely^ 
separate resources for children in special educational nek :. 
and few formal diagnostic requirements for placement in a h 
special education program; The process that led to the passage 
of Chapter 766 in )1972^ and it's principal proYisions have been 
described elsewhere (Dudoff, 1975)* <■ ^ /-"^ 

The active involvement of parents and advocates in the 
passage of the law resultft in considerable pressure for 
immediate and total implementation of the act, and almost 
imnediately, recourse to ^e procedural due. process systMfi 
specified in the regulations. Since SeptOTJber, 1974, over 500 . 
cases of parents who have refused to sign the educational plan 
prepared for their children have been recorded and over 250 - 

: ^ . _ • . . ' \ ■■ ^ ■ 

hearings have been held by the But^au of Special Education 
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Appeals (BSEA) ^ which is aharged with responding to the parents' 
appeals of their child's plana, - . 

In Massachusetts^ tlie refusal of the parents to agree in 
writing. to the eduaational plan automatically starts the appeals 
procedure. If^ after toe 30 days allowed for informal nagotia- 
^ion^ the parent {s) ' still do not agree with the planV hearing 
officers of the BSEA can review the cassi and can render a 
\ judginent based on the docmnentation submitted by the school. 
In praptice^ this procedure has not been followed. Rather ^ 
prestjmably within 60 days aftter tiie parent requeste it, a formal 
hearing is to be scheduled* In thla hearing, parents and the 
schoole have a right to cbunsel^ to call witnesses , and to' cross 
eKamine aach other *s witnesses. The parents can appeal the hear 
ing officer's decision> which is due within 30 days, to the- 
vState Advisory Committee for Special Education and githar party 
Qan appeal it to the courts for administrative review. The 
child's placement in school cannot be cHanged during this ; 
interval, . unless it can be shown by the school officials that 
the child will endanger the health and safety of the other 
children or substai^tially disrupt the educational program* With 
soma exceptions, and thm required written ao^currence of the ^ 
parents (or adult-child) with the plan, as a condition, the 
Massachusetts regulations follow the general directions provided 
by L, 94-;142, ^ 

As, a first atep in this study ^, we have been conducting 
a "Rashomon" of the process. That is, we have beeri^ studying^ 
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tile perceptions and responses of all^ the kinds of participants 
in a due process adversarial hearing* We chose to study the 
hearings process prospectively, After obtaining parental 
consent^ v/a attenaed the actual hearings/ .interviewed the' 
parent . and many of the participants in the hearings ^ conductad 
since January,. 1976.. We have data that is still in process 
relating to parents^ lawyers ^ {parents ^d town counsel) # 
haaring officers/ and schooi staff. We have interviewed some 
advocates but have not found any intense involv^ent from this 
class of persons/ with the exception of one person who worked 
with over 45 parents during the first 18 months after 'the law 
bacame effective* |n this nsKt section/ I will report the 
highlights of our findings from persons in each class of 
participants so as. to provide you with some more personal and 
human flavdr of what it means to beqome involved in a hearing, 
A SMiple oi more than 50 user-^parents has thus far formed 
the basis fo» intensive interviews. The fdllowing discussion- 
^ is based only on the first 25 i^nterviews. These intea^views 
wete designed to axplore the prehistory of the families' 
ralationphip with the school / the expectations held by parents^ 
when they heard about Chapter 766, those leading up to the 
hearings/ the hearing itself/ and its aftermath* ^ It was also 
intended to discover, characteriatlcs of families who used ^ 
the system and. the types of experiences which lead families 
to avail themselB/es of the appeals propess. Prom these 
interviews a distinct picture is beginning to emerge. 
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Our underlying hypothesis is that parents who use tiie, 
healings process exhibit a set of characteristics based on 
the interaction between some characteristics of parents , some 
characteristics of school behavior, and. the guality of conmiu- 
nication between the %wo. Por example, there might be two 
sets of parents with the aame characteristics which we 
hypothaaize would prompt parents to request a hearing. "If 
the eoitimunication with school personnel has been nonadversarial 
and open, and if the school has done a quality evaluation 
and program prescriptipn, those parents will not request 
a hearing bacause they will be able to work in cQoperation 
with the school to develop an, appropriate program for their 
child. If commuhication with the school becomes highly 
charged and adversarial, and if the school has not done a 
good evaluation or developed an adequatf program based on . 
that evaluation, parents with similar characteristics will ^ 
Ire^edt-sa hearing . Under these circumstances, we expected 

parents with high sbcio-economie status to be more likely 
users- of the hearings procoss. We expected high SIS to be- a 
predictor of a higher level of educatioh, more money to 
^pend on independent evaluations or other appropriate testing, 
on the flervices of ah attorney or other counsel, and expart, 
witnesses to represent them at a hearing. Wa also expected 
that parents with a higher educational level would be better 
. able to understand or to know where to seek knowledge of the 
subtleties of the law, their child's handicap and the position 
of the school in relation to their diagnosis program 
iproscrlption. , - , - 
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Othair parent variables were designed to deal with the 
parents' belief sy a temi, W© asked what the parent thought 
his/her child -ff needs are and what the expectations were for 
that child. We asked v;hat parents saw as the future possi- 
bilities for the child and what they eKpected would happen 
to the child in his/her current educational " piacement. 
These variables ware designed to test the hypotlieais that 
parents holding high levels of expectation regarding the ^ 

quality of education offered by the public schoojie would make 

■ ." ^ I 

greater demands on the echool and be more likely to recjuest 

a hearing if their demands were not met* 

Finally, we aiked a series of questions designed to 

determine the psychic and dollar cost to parents of tiheir 

experience with &n adviersarial due process system* 

Rb perceived by the parents^ we considered the following 

^- 

school variables I quality of the evaluation^ devalopmant o£^ ^ 
an eduoational plan which followed from the evaluation^ ihe 
quality of coitmTtuni cation including the process of information 
dissemiriation^ tJie steps from child evaluatiori to hearing, 
thB attitudes of the school displayed toward the child ^^mnd ; 
parents, and the schools* intent to comply wiUi Chapter 766^ 
Key communication variables between school and parent v 
considered were ease and number of opportunities for 
cornraunication between parent and school, shared perception otV 
the child's needs and definitions of adequacy for progranminf^! 
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Basad on the above model /we would predict that parents 

\ . • - ^ 

v?ho are high on all the parent variables will request a 
hearing if there is low .quality of qommunication between them 
and the school, and if the school is low on the variolas 
outlined for schools. ■ ^ 

I shall report some particul*rfrly interesting highlights 
of these interview data to convey to you some of the faators 
of most concern to us^ particularly the parent-^school inter- 
action^ and the economic and psychic cost to the parents who 
utilised the appeals procedures on behalf. of their children, 

mora complete presfehtation of these preliminary data are 
available in Mitchell ° (1976) / 

^ Seventy .five percent of ^he parents fait that the 



schools* res|>onse to Chapter. 766 had been a nagative one* More ^ 
spaciifically, they felt that scHpols triad to ignore' the law, 
ware purposefully in non^cornpliance^ misinformed parents or, 
withheld information altogathar* Eighty five percent of the 

/ ^ • \ " ■ ' ^ 

parents aKperienQed delay tactias on the part of the school 

whiqh meant non-compliance with the tiraalines set by the 

,/ ■ ^-^^ ■ \ ■ ■ , _ 

regulations. Parents relate a sarias of delaying and mani- 

pulative tactics ;on the part of schools which they felt were 

Consciously engineered to discourage th^ from pursuing/ 

their requests. Although schools had a year to^ "gear up" 

before implementation of their new programs^ many parents 

who had requested child evaluations in the spring of 19^7,4, had 

not raoeived educational plans by the time their child wa^. to 
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begin school that fall. All parents eKpWtienced trouble in 
the, evaluation teain maeting— maetings schaduled at times when 
it was irapossibla for them to attend, meetings changed at 
the last minute by schools, not onaa, but many times. Often 
parents changed long-standing family plans or returned' 
from vacations only to find the school postponing the core 
meeting yet another tinie . : 

In all but three cases, the . school's behavior at the"** 
team meeting diflcouraged parent participation. Parents 
were made to ^ feel they were not qualified to help in developing 
an educational plan, or that they might just as well not have 

been at the meeting at all. The other three said .that, 
although the school did let them palticipate, it was largely 
a matter of courtesy.- when they received the completed 
educational plan, their suggestions had been ignored. Every 
parent felt tiiat he/.she >ras qualified to participate^ at that 
meeting, 80% of these feeling that they had specific knowledge, 
of their child's needs which would uni^guely qualify than to 
help in drawing up the educatipnal plan. These parents had 
.taken specific steps to gain expaf^ise in the area of their 
child's speoiao: needs. These included eK tensive reading of" 
books, taking courses,, and being active in local chapters 
of parent groups. Three of these wore emplo^cid as 
experts prior to the meeting in the area of their child's . 
special needs. ' ■ 



Until the evaluation tearn meating, all parents expresaed 
strong hopes of being able to work with the school in developing 
an adequate educatiorial program for their child. Even after 
all the negative eKperienoe with the school, all parents but 
one felt that they would much. rather have negotiated^ with the 
school than gone to a hearing* The one eKCeption was a parent 
who had had eleven years of negative adversarial eKperience 
with the school parsonnel . " 

Parents stated that they only requested a hearing af tar \ 
thay had received a plan which did not contain thosa components 
they had felt should be contained in the plan, and ^hich th^y 
had eKpreased to the school. Some parents stated that they' 
had continued attempts to negotiate, in a few instances 
requesting help from an officer from the State's regional off ica. 
mien thmum attempts iailedy they felt aompelled to request 
a hearing, although no parent did so except as a stated 
"last resort i."^ ' 

Thirty threa percent of parents felt that the hearing \ 
centered around a single issue^ this . being the school* a 
unwillingnes^s to admit that their own programs were inadequate^, 
and the school *s eKpressed refusal to pay for private plaoenients^^ 
in adequate programs. Other parents viewed tke hearing as 
centering around a composite of issues including the school's 
unwillingness to develop adequate programs fqr special needs 
children, school and parent disagreement about the nature of 
this particular child* s special needse.and the fact that the 
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child wasi gattiiig older and the par&nt could no longer wait for 
tha school to try to develop a possibly adequate program* 

Going into the hearing, all parents felt nerwus, scared , 
and apprehensive about the rrature of the hearing. Only two 
pariints stated that thsy f^lt datermined to v;in; one parent "'^^ 
was sor^y at the last minute that he had gone as. far as a 
hearing* All ware unsure about the^ character of th& hearing 
they .were about to attend, in 67% of the cases> at the 

j 

hearing itself^ the hearing officer su&peaded in maHing the 
parties feel more comfortable and at easei in 33% of the 
casaa/ they felt noUiing happened to change their initial 
- . ,f eelings of fear cind apprehension* Thise also 
Stated that the school was belligerent and the hearing 
officer eeemed incapable of controlling the hearing. All 
of the parents stated that the school's testimony differed 
in some way from v/hat they had expected* In 85% of these 
instances, the diffeirences included the school changing tiie ^ 
plan ■ presented at tlie hearing^ claiming a loss of ^evidance^ . 
or bringing in or. presantirig new evidence previously unknown 
to the p^Gnta. In 25% of the cases, ^ the school was said to 
have falsified the progress of the child. In 25% of the cases/ 
the school acted consider a},')ly more belligerfently at the hearing 
than tha parents had anticipated, for eKMiple, by being rude to 
' parents and calling thm\ liars* Other examples are illustrated 
by the following guotatiorisi . . . 

, ' ■ ' , 2-4; . ■;■ ^ ' '., 
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".Ail of suddc^n at the hearing the sqhool said all 

het [ttici Ghild's] prublemL^ were caused by our [the parentB*] 

uiwiilingnegss to serid har to^piiblic school. They ignored all 

the tests saying that she had severa brain damage™suddsnly^ 

• ' ' ' 

it was us against thism*** ^ 

"The director of special education laughed in my 

fae^.^ and |aid you haven 'b read my published materials when I 

asked her what the qualifications of the ditfgrent taachars 



ware . " 



"The schaoi ' s attorney argued that wa. wanted our child 
in a privata school for. social prestige even though he knew 
that w6 had five other children in pablic schools," 

; The aaKtool.had told parents in 20% of the eases tiiat 
the hearing was to be informal^ but when the parents ai 



to the hearing without counsel or witnaBsee prepared for 
an lAformal discussion/ they found the school armed with 
tovm counsel and^a battery of witnesses prepared to argue 
the. case in the most ^.legalistic manner/ In the parents' 
view^ th.e two -inost difficult obstacles to overcome in the 
school's presentation were tlie fact^ that the school had the 
money and resources to bring in counsel and as many 'witnesses 
as they wanted to ^ arid- schools very early . learned to ^rite ' * • 
plans that were in compliapc© on paper, but which Me parent 
was convinced either did not fit the child's need, or were 
iitipOBSibla for the school tc dela.ver. One parent, an ,< 
axperieneed businessman and president of a company, who 



25 



^ ,Wtts led tu bQlleva that the hearing was to be informal, 
istatea .afterwards, "a?he state's. not in your oorner either. 
Here's the lonely citiKon fighting a lonely battle. The 
school Brings in all its big guns, and the haaring is so 
difsorganized an averacje lawyer can't do his job." 

In terms of financial^ cost to parents, 85% of the 
parents stated that this was a ^ ' costly procedure, 
quoting figures up to $4,000. Costs incurred included 
attorney f^eos, -paying for independent avaluations , paying 
. for Bi-^rt witnesses to appear at the hearing, time lost 
Xrorr' jobs, duplies costs, and long cEistance telsplfbna 

calls. Pi ftaon percent of parents apent'a moderate amount 
^ of monijy , , . ^ 

without eKception, all parents related massive psychic 
cost to themselves- and their families. Twenty-five percent 
ccmplMinmA of excass nervQ\isness ^ severe anxiety attacks 
ana t^normous di^ruptruon of norma.^ family ^ routines ? another 25% 
from QKCQBH nerx^ousness and disruption of family, routine; and 
35% complainBd of one of ^hese two factors. In 15% of the 
families^ one or more family members became physically ill 
as a result of thair nervou^ri^ss and anxiety* r 

Wlien asked what spacific changes occurred In the family 
as a result of thle eKperiance^ we coded the following 
responses I ^80% underwent a process ot self-education related 
to their child ^s' special need, and ^1 so became involved with 

t 
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ozh&r parents, uitac^r by ;;oiring or starting chapters of 
consiuiner yroup^: , q- by bacnming SLdvocat.^^ for other parents, 
Oru: quarLor oi the p-ivpulr^/cion stated that they had quit their 
■jobs-^cmB imn los^t .a jab ha had haid Cpr Lhe previous 17 - 
yi?ar&--becaui54 the^:: xr.volveraent v?ith tho process ca^e to 
cornpie^ely doivdnat'i^ rinc consume thsir lives. Two previously - 
non-working parent :S took^ jobs in order to pay tha expenses 
incurred in the process, Twenty percent stated that their 
chiiaren'B attitude towards schooling deteriocatad during 
the process. - ^ ' , . ' 

' .PinallVf when asked whethsr they would repeat^^a process, 
5fj% B^iC thsy would go through it again, half o£ tmose because 
^ they /^on thair c^se, the otlier half bacause they felt a 
30cial conunittriaii^ to going through it^ or that their experience 
may b(- of beiiftfit to other children * The other 45% fait 
th^ ^eKperianeai had beea p.o trauma tic .that they would ,not go 
through it again undor any circumstances . They also felt 
tJiat it was impossible for a parent to win beqause the schools 
had learr^fjd to manipulate tke law to their benei^t without ^ 
making any produotiv-a changes an special edu&ation . ^ 

. Parents did\ ^Kprer.s very strongly in all but two cases 
that they felt- a negotiation procesB woul^ be of ygreat benefit 
in neutralizing the udviirsari^l buildup betv/aen thOTtselvee 
and tlie school and help to clarify issues. They also felt 
an eHtension,. of •state funding would make the schools more 
agreeable to developing innovative and adequate" ptogrmwning 



for Bpeaial needs children* The other two families felt that 
nothing would improve until school personnel radically changed 
their attitudes and approaches to the education df special -■, 
needs children. . 

From this initial set of interviews of parents^ 
Massachusetts, a distinct picture is beginning to emerge. 
'Although the sample is still relatively small, our initial . ■ 
hypotheses' seem to have been' borne out by our data. We may 
have erred in. assuming high SES to be an indicator of attitudes 
but the variables which we proposed as salient in parents 
who asked for a- hearing have been accurate* The coniposite 
.picture indicates that the parents' view of educational 
goals for the child may vary, but all parents felt that the 
schools had a definite responsibility to fulfill the goals 
thfey held fpr their own children, whether it be job prepara- 
tion or higher education. The attitude of these parents 
is that the schools are not providing the adequate progrMuning 
their child needs. enactment of Chapter 766 merely exacer- 

bated the problem because it fostered the eKpectation that 
schools would finc.lly be forced under the law to progrMi niore 
appropriately for their childrenp 

Parents who co, inued their appeal through the hearing 
itself consistently expressed a strong feeling of personal 
efficacy, although they felt drained by the process and 
weren't sure they would be willing to go through it again. 
Parents also, either through prior knowledge, self -education 

■ ■ ■ 
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ot courses, made themselves technically competent to challenge 
the school's position. Parents also expressed a great 
empathy towards other parents with special rieeds children 
and a desire to help them; which was eKpressed in a variety 
of ways from returning to school/ to becoming a trained 
parent advocate ^ to starting a local parent group* 

As perceived by the parents , the schools involved in 
the hearings process were ones who had/ been low on the 
variables for schools we had selected. The parents felt they^ 
had provided low qifality evaluations / had communicated poorly 
or in a manner which often obfuscated and/or resulted in 
withheld information* The child's needs identified by the 
school differed from the parent's view of their child* ^ The 
attitudes and behaviors displayed by the school towards parents 
were consistently negative^ including rudeness, lying, and 

generally treating parents like troublemakers or unquaiifisd 

- ^ 

intruders. More seriously, parents eKpyessed grave doubts 
about the school serious commitment to work at developing 
appropriate programming for their own children or for special 
needs children in general, 

Above all other el^ents, the quality of comnunication 
between parents and schools was consistently bad, and deter- 
iorated druing the process* It becMie more negative, highly 
charged and adversarial. .Parents consistently pinpointed 
the evaluation team meeting as the turning point in their 
attempts to deal positively with the school* From that 
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point on they felt cominunication had broken down so saveraly 
tha-^ their only recourse was to request a hearing • 

We intend to interview a sample of parents who have 
aocepted an educational plani but who express diBsatisfaction 
wi^h it but have not appealed to identify the characteristics 
of these persons. Our tentative hypotheaes are that parents 
who score low on the parent variables we have eKamined 
will not request a hearing and will accept inadequate aducational 
plans — especially if the coiwnunlcation between school and 
parent is of poor quality^ , for example ^ if the school uses 
"cooling out" tactics with parents, 'with few aHceptionSi the 
preponderant mass of 250 parent users . has coma either frOTi 
suburban communities i only four have b^en from urban Boston, 

Another component of our research involves interviaws 
of school personnel on a case-by-case basis which will develop 
an overall picture of the similarities and differanaes in the 
perceptions of the process from the perspective of schools 
and parents* 

We have begun talking with school systems who have 
participated in hearings to gain some sense of the degree 
of congruence between their and the parents' parception of 
particular cases, the schools' sense of the process more 
generally, and its effect on their syst^s. In general ternis, 
school systems that have poor communication with parants, 
and that tend to minimise the importance of ^arant-sohool 
e^munioation in practice # as opposed to their rhetoric, do 



experience more haarings whsn tlie demographic composition of 
their community is middle claes. Though we know that urban^ 
schools also often have difficulties conununicating adequately 
with the parents of their atudents, these parents do not utilizi 
the due prbcess option when they are dissatisfied with their 
children's educational plan because the actual dollar cost 
is considerable, and their excess psychic energies for Jbhese 
activities are limited. One should recall that one of the 
parents we interviewed said he lost a. job he had held for 17 
j^ears because of the family's consuming InvolvOTient in the 
adversarial process on behalf of their chrid. V!hB.t is required 
to make the appeals system available to low and middle income 
and/or minority group parents are active^ knowledgeable 
advocates who would provide the Hnowledge of the systein# 
and thk support necessary to allow these parents t©^ stand 
up %o "a^l those experts from the schools*" Neither the 
Massachusetts nor the federal law specifies that legal se^icas 
to the parents are reimbursable; most recommendations seem 
to recoOTnend use of public defenders or other p\:d5lic interest 
lav^ers . . 

In one instance, we can trace the evolution of a pomplet©ly 
changed starice in a suburban comnunity as a result of early 
involvement in hearings by parents* The director ©£ pupil 
personnel servicaSf who was appointed at the time the law 
became effective realised early that the coirnnunication 
between parents and school was very poor^ and there was a 



narrow rang© of special educational services available within 
the Gommunity* During the first year the law was effective 

s 

this community was involved in four different hearings^ The 
four hearings created considerable negative visibility for = 
the Schools since the parents were seeking considerable sums 
of money to have their children educated in private schools 
due to the iack of suitable local programming. This director 
was able to mobilise support ^ for his position that special 
education required a considerable infusion of new monies to 
develop the miesing program options. Simultaneously^ he 
started working with his staff around the issues . related to 
more effective communication with parents • The result was 
much better defined educational plans, more satisfaction 
expressed openly by parents that they were being talked with 
and listened to by school personnel , a broader range of programs 
being available, and no siibsequent appeals by . parents. In 
fact, the parents who appealed in some instances are now 
cohsidering returning their children to the public schools, 
and in one case, have already done so during the second year. 

The pupil I personnel services director sees the impact 
of the appeals process very positively. The negative visibility 
within a suburban coiranunity mobilized new resources more 
rapidly than they would have become available, even with the 
new legislation. The resort to a hearing^ with ^he acrwnony 
this tends to engender so aipset his staff that they were 
amenable to reconsidering their prior style of operation* 
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They so re-oriented their practiceB that parents who had 
previously been very diBgruntled over many years, now appear 
to view them positively, and to work" constructively with them, 
. Other school personnel; especially those from communities 
which had well developid special education services, have not 
perceived the appeals system so positively, A large proportion 
of the cases which were appealed in the first effective year 
of the Act concerned suburban children with learning disabilitiaa 
whose parents had already placed them in private schools 
because they had not been offered the services they felt were 
appropriate. for their children. If the educational plan. or 
a hearing officer •s decision recoimnended a private placement, 
the town is responBible for payment of the tuition costs. 
Some of the coimnunities with the best developed special educa- 
tion services, serving the most sophisticated parents often 
were the object of these ap{?eals. I'he parents felt that even 
these schools were not offering the programs most suitable for 
their children. Since the schools were just glaring up for ^ 
a radically new system, and not yet ready to respond to the 
requirements of the rt'ew law, many of their educational 
plans were faulty, and their available services insufficiently 
attuned to the needs of particular children. ' The schools 
lost. the appeals, and were forced to pay for the ftivata ; 
tuition costs. Wiile the state education department did permit^ 
infomally, a time line for total covApliance, this was not. 
formally specified, and hearing officers viewed the schools' 
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early educational plans as inadequate and often awarded 
parents their request for a private school placement. 

The eKperiences of thia first year in these comnunitias 
badly colored the views of school pereonnel regarding the < 
thrust and intent of the appeals procedures. The schools 
simply felt they were being "ripped off." Some schoql 
districts have refused to pay the costs and are suing or 

being sued in court. One must be aware that the Massachusetts 

ft 

law has an ,anti-»school bias. For example, parents can appeal 
decisions of hearing officers directly to the state advisory 
conmiission, but schools cannot. They can go to court only 
uinder the Atoinistrative Procedures Act., Schools have 
definitely felt "under the gun" in trying to respond to the 
very detailed maze of procedural requirements required to be 
in compliance with the act. The personnel in thes# more 
responsive communities resented the sense of distrust and 
antagonism they felt was symbolized in the adverse decisions 
of this first pool of hearings. 

How do lawyers for parents perceive this process ? We 
interviewed four la^i^ers who had been most actively representing 
parents. They felt that the greatest impact on the decisions 
came from parental testimony and records of the child's 
evaluations at different stages on the case. Although the 
attorneys did not feel that they contributed very much to the 
case in a substantive wayi thoy did recognize the psychological 
advantage of their presence. The attorneys saw themselyes as 
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facilitator 8 ^ helping to bring out the relevant tastimony in 
an orderly fashion, and asking the opposing party the necessary 
questions to hone 'in on the points of disagreement between. the 
schools and the parents, '^ ' 

They saw themselves as protectors of the parents against 
the sometimes overwhelming number of participants brought 
by the schools. The presence of an attorney for the parents 
prevented ^ procedural inours ions on the parents* rights and gave 
' them the needed confidence and advance information about tha 
hearing to makeN it poseible for them to participate fully 
and in an^ organized manner in a strange and somewhat frightening 
procedure . One attorney cpnmiented that he felt his presence 
was most necessary when the hearing oftfiaer was not an attornsy, 

While the attorneys agreed that the due process hea|^g 
was the only way to make the schools responsive to the 
demands of parents, all uniformly agreed that its value is 
enhanced by a substantive and active negotiation process^ 
aince this allows the outstanding issues to be clarified and# 
most often, reeolved. One attorney has participated in 
negotiations in about 40 cases and felt that compliance was - 
greatly enhanced in the negotiation in contrast with the 
hearing process. ^All the attorneys felt that the due procsss 
hearing should be resorted to only after all possibility for 
negotiation had been exhausted. One attorney reconmended 
that an outside person be brought in to "bring the /parties 
and information togathar • * • thrash it out fraely and 



and openly.", They all felt that negotiations could effec= 
tively reduce the number of cases that actually reached hearing 

.and even in cases where iBSues could not be resolved wit out 
a hearing, the negotiation v;ould help to bring some focus into 
the hearing and reduce the number of issues in contention* 

The '^hearing officer is obviously a critical figure in ; 
this appeals process^ once the proceeding is launched* One 
of the ambiguities, psrhaps an eternal one for the compleK 
considerations at issue in special educational decieioni 
is the definition of the- role of the hearing officer. This 
role is critical in the conduct of the hearing and in formulating 
the subsequent decision. 

The regulations for Chapter 766 merely specify that 
tJie state education agency shall '^designate, an impartial 
hearing officer to conduct the hearing,^' This language is 
very similar to that contained in 94-142, except the designa- 
tion may also be made by the local district. In Massachusetts i ^ 
no clear standards were enunciated to guide the hearing officers 
in conducting hearings, in defining issues relevantly addressed 
at a hearing, or the manner in which they should or could control 
the hearing so .as to elicit the relevant facts. They were 
left with the broadest possible interpretation baied on personal 

- attitudes / individual competence ^ and style. ^ - ^ 

We have interviewed hearing officers recently to deter- . 

mine how they have come to define their responsibilities 

and their role in the conduct of the hearing. In addition, ^ , 
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we sought to discover What kinds of testimpijy or evidence 
might most convincingly influence hearing of ficeris , how 
they consider and assess the evaluations and educiational 
plans presented at hearings^ what they consider rislevant 
issues^ and possibly most importantly, how they have come 
to define the standard by which to judge the educational 
plan presented, A summary of the hearing officers* responses 
will help convey the problems inherent in the role of a 
hearing officer. 

The interviews were conducted with twelve hearing 
officers, all of whom had conducted at least four hearings. 
Of these> six are permanent staff members, while six had 
been hired as consultants 'to help handle the backlog of cases 
that had been built up during the previous two years* The 
six permanent hearing officers included two lawyers, two 
who had warked in areas of child welfare and family services, 
one who had been a school teacher, and one who had been a 
hearing officer for a rent control board. The consultants 
were all attorneys* None of the group of hearing officers 
had been on the staff from the Inception of Chapter 766 
■hearings, They all felt strongly that their role lacked 
definition, and that they had had virtually no training in 
assiming it, ^ 

All the hearing officers understand the ambiguous context 
within which they have been forced to operate, and many have 
felt distinctly uncomfortable* As stated by onei "I was 
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flying by the seat of my pants ^ I had no idea what to do In 
a hearing, I felt very alienated and frightened to have 
had to decide on tiie future of a child, xvhen I didn't even 
know what was goihg_on." 

Most of the hearing officers define their primary 
function at a hearing aa.that of fact finder. They feel 
that they have been mandated to determine simply whether or 
not the educational plan presented by the school is adequate* 
Challenged to a definition of adequacy, most say that they 
would define it as being not the best plan^ but something 
better than average. We can see this definition being applied 
operationally in the following remarks i 

"The iss^A is first the educational plan, past history 
is not relrf%^nt/ and I, will not focus on it* I only focus on 
the educati^al plan* If the educational plan ;.looks valid ^ 
then the parents ,hiave the burden of proofs if not^ the school. 
In a situation where it is close, the school has the benefit 
of the doubt. " 

^ Prom another hearing officer: "If the plan looks good 
to me, then the case is over. My job is to rule on the 
.plan, I don't expect that any child in public school can gat 
as much as he would in private school, so if the parents are 
asking for the best possible placement, and the^ school can 
offer something, though it. is not the best; I will go for, 
the school * " . , ^ 

Finally, "It is a question of luxury versus adequaay. 
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luxury^ ' If the parents want it, finer but it's not what 
the SGhools are supposed to provide under 766*" 

This group of hearing officers feel their responsibility 
extends, no further than to weigh the evidence presented, 
not to probe to bring but anything either party fails to 
mention, no matter how crucial that might be in rendering 
a fair decision. Because these hearing officers primarily 
view their role as a passive one, they feel the presenoe of 
attorneys or other representatives for either parents or 
' schools benefits the hearings* As an ^ example i "I rule on 
the evidence I have; I try to bring out all the facts, but 
1 do not feel that I should be the one trying to make a case 
for the parents* Parents often forget. They have to prove 
the plan is inadequate; if they don't they can't expect that 
I have the expertise to prove that for them, A lawyer helps 
to present, the case concisely and takes some of the burden 
of cross-examination off the hearing 'of ficer , " Although 
^ this group .;Of hearing officers felt that they sometimes 
make concessions to parents who they feel need to vent motions, 
they do not allow these sentiments to influence their 
decisions. ' 

A second , much smaller group of hearing officers 
perceived themsej^ves as being primarily advocates for the 
needs of the child. They interpreted their role at a hearing 
as an active, service-oriented role in which they attOTpted 
to determine first the child's needs, and from this baseline 
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viewed the^ appropriateness of the educational plan for the 
child. This group also felt that an essential ^aspect of their 
role was to. .work, to re--establish damaged communication 
between parents and schools • One of this group describes^ 
how she seis her role, at" a hearing as follows i ' 

. "The ^^st thing I almost, always do is ta^^send the plan 
baqk to the school. I tell them I want it clear which it 
usually is not, more concise, which pt usually iff^not, and 

^■Uie best they can come up with. Th^ family background and 
the history of the case are important. , I try to listen f 
to the parents V main concern and then separate the/ paren^tal"\- 

- issues and the educational issues . Then I feel ready to be ^ 

able to depolarise the hearing. ^ . 

\_ . 

"The key to depolarizing is getting the school to 
consider all the issues/ all the parents' concerns. When 
I end a hearing I feel like I have to take everything into 
account, the kid's history, what chances he has to succeed 
in either placement, how I feel hp can best be aided, glvfen ^■ 
his home Bituation, friends he has, school situation, and 
then I tell the parties what my decision will be and get 
their feedback." v , , \ . 

This latter group of hearing officers, in addition to 
cross^-eKamining the participants' at the hearing, said they ^ 
often make site visits to the school', request particular 
witnesses and documents they consider relevant to foEmulating 
their: decisions, and often. talk to the parents at their 



The contrast between these two groups of hearing, 
officers illustrates very different definitions of the 
hearing officers' role* The first group models, their 
approach after, a Gourtroom proceeding in which the judge 
mainly listens to the evidence presented the parties to 
the dispute. In this model the hemring officer assmries a 
^ passive role^ ,and formulates' his decision on the bafis of 
the quality of the presentation by either side • This "'group 
of hearing officers correctly pinpoint the critical role 
of an attorney in helping present an organized presentation 
because they do not conceive their role as facilitating the 
presentation of all relevant facts. The second group 
conceives their role as one in which they work with the 
clients to elicit the perspectives and facts in relation 
to the child's special needs and relate these facta to the 
educational program appropriate to the child* The first 
group seems to judge the merits of the. case mainly on the 
adequacy of the school *s plan without probing actively to 
ascertain whether the plan fits the child's needs ^ or whether 
the 'scKool can, in fact, implement , it. This leayea an 
Opening for school systems to learn to write plans which ; , 
conform with the regulations r but which bear no necessary 
relation to subsequent implementation. The second group 
of heariftg officers, "feel compelled to probe beyond the 
plan itself to the total con tsKt in whieh they fe^ appro- 
priateness of the plan should be determined, including^ 
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sets of the child and family's social situation^ an 
evaluation of the diagndsis in relation to the spscified ^ 
needs and program proposed^ and the capabilities of the 
school to carry out the plan* 
^ ' The avol'ving policy of the state bureau Goncerned with 

the appeals procedure has been to consider issues broader 
than the aducatlonal plan/ e,g., the school's capability 
to deliver the proposed services ^ the prospect of the kind 
of progress. the child 'can be expected to make in the proposed 
program, and the views of «cperts regarding' the approprlatenaa 
of the plan* But this requires eKpertlse in special adu* 
cational practice which is not readily apparent in. the back- 
ground and experience of the huaring. officers* 
, Finally/ while our own data^ describing the interactive 
dynamics of a hearing are nSC yet available |, ^ita from the 
first post PARC year in Penhsylvania are available (Saptamber, 
197^-December / 1972; 79), The analyses were done from 
verbatim transcripts of the hearings, hence much of the 
real life flavor is not availabla 

^In their conclusions (Mitchell, 1975) they indicate 
that although the hearings are supposed to be informarr - 
once the procedurB is initiated, it was virtually impossible 
for the hearing to remain informal* The structure of the 
hearing designatas a hearing office^ as "judge," permits 
" counsel, witnesses, and qross-axaminationi all elements 

' f 

of a fcJrmal aaveraarial hearing. Those who used these . ' 
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of winning their cases. Thus in a multiple regression 

analysis, in which win/lose was the dependent variable, the 

largest proportion of the variance associated with parent 

winning their appeal was aGcounted for by the quality of 

the parent presentation (39%), The variable which correlated 

most highly with parents* presentation was quality of the 

cross-^axamination (,80), These parents were generally 

repraipented by a lawyer, presented a large number of exhibits, 

and had consulted and received evaluations from experts. 

Although the intent of the hearing is to provide an 

informal forum in which parents and schools can discuss 

■ 

the child before an impartial hearing officer, the adversarial 
hearing structure tended to reward behavior characteristic 
Of a formal cpurt hearing. The party which maKimized the 
behavior which characterlzos thiE formal proceeding increaseu 
their chances of winning their case. 

Impliaations 

The intent of the due process safeguards are to ensure 
that parents can be informed of, and question the appro- 
priateness of the educational plan proposed by the school. 
While the right to notice is certainly being followed, the 
universal adoption of the adversarial hearing modal as the 
primary vehicli by which parents may question the appro- 
pE'iateness of the proposed plan, ap irs not to fulfill 
the intent of this safeguard, when .uwed from the perapective 
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